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REZERVACNI POPLATKY pfi koupi nemovitosti
jiz spotrebiteli nemohou propadnout
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Placeni rezervacéniho poplatku pfed koupi
nemovitosti pres realitni kancelar je natolik
obvyklé, zZe jej Ize oznacit za trzni zvyklost.
Pokud transakce dopadne uspésné, rezer-
vaéni poplatek se v drtivé vétsiné pripadu
zapocte na kupni cenu a Zzadny problém pro
kupujiciho nenastane. Pokud ale kupujici
koupi nerealizuje, mizZe se stat, Ze realitni
kancelaF odmitne platbu vratit, pfipadné ji
nevrati v plné vysi. Velmi casto je to na za-
kladé smiuvni pokuty ve vysi rezerva¢niho
poplatku, ktera ma sankcionovat neuzavre-

ni kupni smlouvy na nemovitost kupujicim,
z jakychkoliv divodd. Tato praxe je velmi
kontroverzni a soudy ji uz nékolikrat ome-
zily. Kategoricky zakaz pak pfisel s novym
zakonem o realitnich zprostredkovatelich
a s jeho vykladem, ktery nedavno prijal
Nejvyssi soud.

Rezervaéni smlouvy a zakon

o realitnich zprostiedkovatelich

Kupni smlouvy na nemovitosti jsou zcela klasic-
kym smluvnim typem, na ktery ¢esky ob&ansky
zakonik myslel od pocatku. Naproti tomu tzv. re-
zervaéni smlouvy, jejichz podpis zpravidla realit-
ni kancelaf vyzaduje, aby pfislusny byt &i jinou
nemovitost stahla z inzerce a iniciovala jednani
mezi stranami, ziskaly specifickou regulaci tepr-
ve nedavno.

Stalo se tak zakonem €. 39/2020 Sb., o realit-
nim zprostrfedkovani a o zméné souvisejicich
zakond, u¢innym od 1. 7. 2020. Zakon upravuje
predevsim pravidla pro ¢innost realitnich zpro-
stfedkovatell a klade relativné pfisné podmin-
ky na ty, ktefi se chtégji realitnim zprostfedkova-
telem stat.

Za smlouvu o realitnim zprostfedkovani je dle za-
kona povazovana kazda smlouva, jejimz ucelem
je zprostfedkovat uzavieni tzv. realitni smlouvy,
coz jsou zejména klasické kupni smlouvy. Pfi
zprostfedkovani obvykle jde o smlouvu mezi
vlastnikem (prodavajicim) nemovitosti a realit-
nim zprostfedkovatelem. Zda se jedna i o smlou-
vy realitniho zprostfedkovatele s kupujicim, resp.
zajemcem, bylo dlouho nejasné. Jde pfitom
o velmi praktickou otazku: ¢asto jsou totiz rezer-
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RESERVATION FEES in property purchases
by consumers can no longer be forfeited
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Reservation fees before purchasing a prop-
erty through a real estate agency are so
common that they can be described as mar-
ket standard. If the transaction goes well, in
vast majority of cases the reservation fee
gets set off against the purchase price and
there is no problem for the buyer. However,
if the buyer does not complete the purchase,
the real estate agency may refuse to refund
the reservation fee or will not refund in full.
Very often, this is because of a contractual
penalty in the amount of the reservation fee,
which is intended to sanction the failure by
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the buyer to conclude a purchase contract
for any reason. This practice is highly con-
troversial and has been restricted by the
courts on several occasions. A relatively
categorical ban came with the new Real
Estate Brokerage Act and its interpretation,
which has been recently adopted by the
Czech Supreme Court.

Reservation contracts and the Real
Estate Brokerage Act

Real estate purchase contracts are a classical
type of contract and have been regulated in the
Czech Civil Code from the outset. In contrast, so-
called “reservation contracts”, the signing of which
is usually required by the real estate agency to
remove the relevant apartment or other property
from the listing and initiate negotiations between
the parties, have been regulated only recently.
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Namely, this occurred by the Act No. 39/2020
Sb., on Real Estate Brokerage and on
Amendments to Related Acts, effective from
1 July 2020. The Act regulates mainly the activi-
ties of real estate brokers and imposes relatively
strict conditions on those who want to become
real estate brokers.

Under the Act, a real estate brokerage contract
means any contract the purpose of which is to
broker the conclusion of so-called real estate
contracts, which include chiefly standard pur-
chase contracts. The brokerage is usually a con-
tract between the owner (seller) of the property
and the real estate broker. Whether this broker-
age also includes the contracts between the real
estate broker and the buyer, or the prospective
buyer, has been unclear for a long time. This is
a very practical issue: often, reservation con-
tracts are trilateral, involving both parties to the
future purchase and the real estate broker.

Historically, one of the reasons for this was that
the Czech Supreme Court declared contractual
penalties for a failure to conclude the purchase
contract invalid, if the seller was not the entitled
party in such a contract. That is, the real es-
tate broker may not, without the seller, con-
tractually bind the buyer to buy the prop-
erty. This was addressed by real estate brokers
with trilateral contracts, albeit often imprecisely.
According to case law, the contractual pen-
alty had to be (and still must be) an entitle-
ment of the seller, not of the broker, which got
neglected. Theoretically, it was then possible for
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vacni smlouvy trojstranné, zahrnujici obé strany
budouci koupé a zprostfedkovatele.

Jednim z dGvodl historicky bylo, Ze Nejvys$si
soud CR prohlasil za neplatné smluvni pokuty
za neuzavieni koupé, pokud opravnénym z ni
nebyl prodavajici. Tj., realitni zprostfedkova-
tel sam bez prodavajiciho nemtize smluv-
né zavazat kupujiciho, Ze nemovitost kou-
pit musi. Toto pak zprostiedkovatelé sanovali
trojstrannymi smlouvami, byt ¢asto nepfesné.
Smluvni pokuta totiz musela (a nadale
musi) byt dle judikatury narokem prodava-
jiciho, nikoliv zprostfedkovatele, na coz se
zapominalo. Teoreticky bylo mozné, aby mél
pak zprostfedkovatel ,v druhém kroku“ narok
od prodavajiciho na zvlastni odménu v ¢astce
odpovidajici smluvni pokuté, ale existovalo rizi-
ko, ze takové ujednani bude vnimano jako ob-
chéazeni zékona.

Zpét k otazce aplikace zakona o realitnim zpro-
stfedkovani na rezervacni smlouvy uzaviené
mezi zprostfedkovatelem a kupujicim, resp. troj-
stranné i s prodavajicim. Ve prospéch aplikace
zakona hovofi fakt, ze hlavni premisou pfijeti
byla snaha o zvySeni ochrany spotfebitele, kte-
ry jedna s realitni kancelafi. Dale, § 11 zakona

pocita s tim, Ze realitni zprostfedkovatel uzavfe
smlouvou o realitnim zprostfedkovani nejen
s vlastnikem nemovitosti, ale také se zajemcem
0 nemovitost. Tomu pak nejpozdéji v den podpi-
su smlouvy preda vypis z katastru nemovitosti.
Ustanoveni § 12 uklada realitnimu zprostred-
kovateli povinnost informovat zajemce o zava-
dach a omezenich vaznoucich na nemovitosti.
Podle ustanoveni § 15 je zajemce opravnén po-
dat namitku neplatnosti, pokud by byla spojena
smlouva o realitnim zprostfedkovani s realitni
(= zde kupni) smlouvou v jedné listiné.

Zakon o realitnim zprostfedkovani tedy pfimo
pfedpoklada, ze realitni kancelaf bude smlou-
vu o realitnim zprostfedkovani uzavirat nejen
s vlastnikem nemovitosti, ale i se zajemcem
0 nemovitost.

Dalsi pravni predpisy: uprava
ochrany spotrebitele & ochrana
slabsi strany

Na rezerva¢ni smlouvu Ize aplikovat rovnéz
obecna ustanoveni na ochranu spotfebitele ob-
sazena v obanském zakoniku, pokud je zajem-
ce spotiebitelem (coz bude napf. vétSina béz-
nych zajemcu o byty, alespon pokud nejsou
profesionalnimi investory).

Uprava ochrany spotfebitele vychazi z my-
Slenky, ze se spotfebitel v pravnich vztazich
s podnikatelem nachazi v nerovném postaveni,
a to hlavné z hlediska jeho informovanosti, vy-
jednavaci sily atd., coz v koneé¢ném dusledku
mulze vést k tomu, Ze pfijima obsah smlouvy,
ktery pfipravil podnikatel.

Jednim z ¢astych prohfeskd realitnich kance-
lafi vystupujicich v pozici podnikatele byva, Ze
chtéji sankcionovat zajemce smluvni poku-
tou za poruseni povinnosti zajemce, avSak
nesjednaji obdobnou sankci za poruseni
povinnosti realitni kancelare, pficemz tuto
nerovnovahu nevyvazi jinym, pro spotfebite-
le vyhodné&js$im ujednanim. Ve svém dusledku
mlZe vytvofend nerovnovdha v podminkach
smluvnich ujednani vést az k neplatnosti uve-
deného ujednani o smluvni pokuté.

Nad ramec vySe uvedené ochrany spotfebite-
le, Ize za urcitych skutkovych situaci uvazovat
i o aplikaci ustanoveni obéanského zakoni-
ku na ochranu slabsi smluvni strany. V praxi
Casto pfipravuje rezervaéni smlouvu samotna
realitni kancelar, pfi¢emz zajemce nema moz-
nost, resp. jen v omezené mite, ovlivnit vysi re-
zervaéniho poplatku ani skutecnost, ze rezer-
vacni poplatek propadne jako smluvni pokuta
realitni kancelafi.

Z tohoto dGvodu bylo a je v pfipadném sporu jes-
té i vedle nize popsanych zapovédi zakona o rea-
litnich zprostfedkovatelich mozné tvrdit zneuziti
postaveni realitni kancelafe jako odbornika, kte-
rym vytvofila nediivodnou nerovnovahu ve vza-
jemnych pravech a povinnostech. Disledkem
takového jednani mize opét byt neplatnost
smlouvy, popfipadé jeji konkrétni problema-
tickeé ¢asti — ujednani o smluvni pokuté.

Smluvni pokuty
v rezervacénich smlouvach
Dle klic¢ového ustanoveni § 14 zakona o realitnim




the broker, “in the second step”, to claim from the
seller a special fee in an amount equivalent to
the contractual penalty, but there was a risk that
such an arrangement would be perceived as cir-
cumventing the law.

Back to the question of the application of the Real
Estate Brokerage Act to reservation contracts
concluded between the broker and the buyer, or
trilateral contracts also including the seller. An
argument in favour of the application of the Act is
that the main premise of the adoption was to in-
crease the protection of the consumer who deals
with a real estate agency. Furthermore, Section 11
of the Act counts with the real estate broker possi-
bly concluding a real estate brokerage contract not
only with the property owner but also with the pro-
spective buyer. The real estate broker then hands
over the land registry extract to the buyer no later
than on the signing date of the contract. Section
12 of the Act imposes an obligation on the real es-
tate broker to inform the prospective buyer about
defects and restrictions attached to the property.
Under Section 15 of the Act, the prospective buyer
may file an objection of invalidity if the real estate
brokerage contract is combined with the real estate
contract (= here, purchase contract) in one deed.

The Real Estate Brokerage Act therefore directly
assumes that a real estate agency will conclude
a real estate brokerage contract not only with the
property owner, but also with the prospective buyer.

Other legislation: consumer
regulation and weaker party
protection

General consumer protection provisions of the
Civil Code may also be applied to a reservation
contract if the prospective buyer is a consumer
(which, for example, will be the majority of ordi-
nary prospective buyers of apartments, in-
sofar as they are not professional investors).

The consumer protection regulation is based
on the idea that the consumer is in an unequal
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position in legal relations with the entrepreneur,
especially in terms of his information, bargaining
power, etc., which may ultimately lead to his ac-
ceptance of the content of the contract prepared
by the entrepreneur.

One of the frequent offences of real estate
agencies acting in the position of an entrepre-
neur is that they want to sanction the pro-
spective buyer with a contractual penalty
for breach of the prospective buyer’s obli-
gations, but they do not negotiate a similar
penalty for breach of obligations of the real
estate agency, and they do not compensate for
this imbalance with another, more advantageous
arrangement for the consumer. As a result, the
imbalance created in the terms of the contractual
arrangements may lead to the invalidity of the
contractual penalty clause.

Beyond the above consumer protection, in cer-
tain cases the application of the Civil Code
provisions on the weaker party protection
may be considered. In practice, the real estate
agency itself often prepares the reservation con-
tract, while the prospective buyer has no pos-
sibility, or only to a limited extent, to influence
the reservation fee amount or the fact that the

reservation fee will be forfeited as a contractual
penalty to the real estate agency.

For this reason, it was and is still possible to al-
lege in a potential dispute, in addition to the be-
low-described bans of the Real Estate Brokerage
Act, an abuse of position by the real estate agent
as a professional, which has created an unjusti-
fied imbalance in mutual rights and obligations.
The consequence of such an action may
again be the invalidity of the contract, or its
specific problematic part — the contractual
penalty clause.

Contractual penalties in reservation
contracts

Under the key provision of Section 14 of the Real
Estate Brokerage Act: “A real estate brokerage
contract cannot impose an obligation on the
prospective buyer who is a consumer to
conclude a real estate contract or a contract
on future real estate contract.”

Therefore, if a person who is in the position of
a consumer (and, as already mentioned, this in-
cludes almost all ordinary prospective buyers)
concludes a reservation contract with a real es-
tate broker, such a person cannot be imposed
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zprostredkovani plati: ,,Ve smlouvé o realitnim
zprostiedkovani nelze ulozit zajemci, ktery
je spotrebitelem, povinnost uzavfit realitni
smlouvu nebo smlouvu o uzavieni budouci
realitni smlouvy.“

Proto pokud rezervaéni smlouvu uzavre s realit-
nim zprostfedkovatelem osoba, kterd je v posta-
veni spotfebitele (a jak jiz zaznélo, to zahrnuje
témér vSechny bézné zajemce o koupi bytu),
nelze ji uloZit povinnost k uzavieni kupni smlou-
vy. V pfipadé, ze by i pfesto tato povinnost
ulozena byla, jednalo by se o absolutné ne-
platné ujednani. Smluvni pokutou pak nelze
zajistit zavazek, ktery platné nevznikl, a proto by
i ujednani o smluvni pokuté bylo nutné posoudit
jako neplatné.

| pokud by se na rezervaéni smlouvu neuplatnil
zakon o realitnim zprostfedkovani, stale by se
jevilo ujednani o smluvni pokuté pfipadajici rea-
litni kancelafi jako problematické. Duvody jsme
popsali vySe v souvislosti s obecnou spotfebitel-
skou Upravou.

Nejvyssi soud vyslovil propadnuti
rezervacnich poplatkii jasné NE
Nedavno bylo publikovano vyznamné rozhod-
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nuti Nejvyssiho soudu Ceské republiky, sp. zn.
33 Cdo 1507/2022 ze dne 20. 6. 2023. Nejvyssi
soud nejprve dovodil Sirokou plsobnost zako-
na o realitnim zprostfedkovani, a to zejména
s ohledem na Siroké vymezeni ¢innosti realitni-
ho zprostfedkovani, které nejsou vyslovné vy-
jmenovany, ale zahrnuji veSkeré ¢innosti, jejichz
ucelem je zprostfedkovani realitni smlouvy. Z to-
hoto diivodu by mélo jit o realitni zprostfedkovani
i pfi vykonu &innosti, které za uplatu sméfuji ke
zprostredkovani realitniho obchodu (opét hlavné
uzavfeni kupni smlouvy).

Nejvyssi soud dale dovodil, Ze v situaci, kdy se
v rezervaéni smlouvé zavazuje realitni kancelar
vykonavat &innost sméfujici k uzavieni kupni
smlouvy a zaroveri k tomu, nesjednavat dal-
8i rezervaéni smlouvy, vypracovat navrh kupni
smlouvy, zajistit advokatni uschovu kupni ceny
nebo zajistit ovéfeni podpisu vlastnika nemovi-
tosti i zajemce, a realitni kancelaf vykonava tuto
¢innost Uplatné ve vysi a formé rezervaéniho
poplatku, pak realitni kancelar vyviji realitni zpro-
stfedkovani pro obé strany smlouvy, tzn. i pro
zajemce. Ostatné Nejvyssi soud podpofil svou
argumentaci také odkazem na § 11 a § 12 za-
kona o realitnim zprostfedkovani, v néz jsou sta-
noveny pro realitni kancelar povinnosti a ¢innosti

nejen vacéi viastnikovi nemovitosti, ale i zajemci.
Naopak se neztotoznil s argumentaci realitni
kancelare, podle které zdjemce nebyl klientem
realitni kancelare, a ta svou ¢innost pro néj ne-
vykonavala.

Nejvyssi soud potvrdil i logicky zaveér, ze pak se
na danou smlouvu vztahuje § 14 zékona o rea-
litnim zprostfedkovani a smluvni pokutu ne-
Ize platné sjednat, resp. neuzavieni kupni
smlouvy dle rezervacéni smlouvy nemuze
byt platné sankcionovano ve prospéch rea-
litni kancelare. Téz proto, Ze realitni kancelar
nevystupuje ve vztahu véfitel-dluznik.

Zaver

Z ekonomického pohledu pfenasi vySe uvedeny
pravni vyvoj naklady spojené s neuspéSnym jed-
nanim o kupni smlouvé na nemovitosti vice na
prodavajici stranu, resp. na zprostfedkovatele.
Druhy jmenovany si stale mize do své provize
z Uspésného prodeje kalkulovat i riziko, Ze ji mo-
hou pfedchazet neuspésné pokusy. Nebo si pro
pfipad neuspésného pokusu sjednat s prodava-
jicim (nikoliv s kupujicim) zvlastni odménu za své
sluzby.

Rovnéz prodavajicimu zistdva moznost
sankcionovat nesplnéni smlouvy o smlouvé
budouci kupni ze strany kupujiciho, ovsem
smlouvy dvoustranné, kde by realitni kancelar fi-
gurovat neméla. Samozfejmé&, smlouva o smlou-
vé budouci je jinym a pozdéjSim krokem, nez
smlouva rezervacni, tedy toto z pohledu zpro-
stfedkovatele neni nijak spasné. V kone¢ném
dusledku tedy zakonodarce ve spojeni se soudy
vyznamné zmeénil dosud obvyklou alokaci rizik
na realitnim trhu.
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an obligation to conclude a purchase contract. If such an obligation
were nevertheless imposed, it would be a void clause. A contractual
penalty cannot be used to secure an obligation that has not been validly
created, and therefore the contractual penalty clause must also be con-
sidered invalid.

Even if the Real Estate Brokerage Act did not apply to the reservation con-
tract, clauses on contractual penalty pertaining to the real estate agency
would still appear problematic. We have described the reasons above in
the context of the general consumer regulation.

Supreme Court decision: no more forfeited reservation fees
An important decision of the Czech Supreme Court, Case No. 33 Cdo
1507/2022 of 20 June 2023, has been recently published. The Supreme
Court first concluded the broad scope of the Real Estate Brokerage Act,
especially with regard to the broad definition of real estate brokerage activi-
ties, which are not explicitly listed but include all activities whose purpose
is to broker a real estate contract. For this reason, real estate brokerage
should also include the performance of activities which, for consideration,
lead to the brokerage of a real estate transaction (again, mainly the conclu-
sion of a purchase contract).

The Supreme Court further reasoned that in a situation where a real
estate agency undertakes in a reservation contract to perform activi-
ties leading to concluding a purchase contract and at the same time
not to negotiate other reservation contracts, to draft a purchase con-
tract, to provide a lawyer’s escrow of the purchase price or to ensure
the certification of the signatures of the property owner and of the pro-
spective buyer, and the real estate agency performs these activities for
consideration in the amount and form of a reservation fee, then the real
estate agency carries out real estate brokerage for both parties to the
contract, i.e., also for the prospective buyer. The Supreme Court also
supported its reasoning by referring to Sections 11 and 12 of the Real
Estate Brokerage Act, which set out the obligations and activities of
a real estate agency not only towards the property owner but also to-
wards the prospective buyer. On the other hand, it disagreed with the
real estate agency’s argumentation that the prospective buyer was not
a client of the real estate agency and that the real estate agency did not
perform its activities for him.

The Supreme Court also confirmed the logical conclusion that the
contract in question is then subject to Section 14 of the Real Estate
Brokerage Act and the contractual penalty cannot be validly agreed,
or more precisely, the failure to conclude the purchase contract
under the reservation contract cannot be validly sanctioned in
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favour of the real estate agency. This is also because the real estate
agency does not act in a creditor-debtor relationship.

Conclusion
From an economic point of view, the above legal developments shift the
costs associated with the unsuccessful negotiation of a real estate pur-
chase contract more to the seller, or the broker. The broker still can calcu-
late into his commission on a successful sale the risk that this may be pre-
ceded by unsuccessful attempts. Or the broker may agree a special fee for
his services with the seller (not the buyer) in the event of a failed attempt.
It also remains possible for the seller to sanction the buyer’s non-
fulfilment of the contract on future purchase contract, but it ought
to be a bilateral contract, to which the real estate agency should not be
a party. Of course, the contract on a future purchase contract is a different
and later step than the reservation contract, so this is not a saving grace
from the broker’s point of view. As a result, the legislator, in conjunction with
the courts, has significantly changed the hitherto customary allocation of
risks in the real estate market.
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